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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHARLES W GAVI N, also known as Charli e,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 3:98-CR-58-1

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Charles W (Gavin, federal prisoner # 10867-042, appeals the
district court’s denial of his FED. R CRM P. 41(g) notion for
return of $19,395 in United States currency civilly forfeited
pursuant to 21 U.S.C. §8 881. The district court denied Gavin’'s
FED. R CRM P. 41(g) notion. Because the crimnal proceeding
agai nst him had al ready concl uded when he brought this action,
we treat his FED. R CRM P. 41(g) notion as a civil action under

28 U.S.C. 8§ 1331, seeking the return of property, and treat the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court’s denial of that notion as a grant of summary
judgrment in favor of the Governnent.! We review the grant of
sunmary j udgnent de novo. ?

Gavin argues, pursuant to United States v. Janes Daniel Good

Real Property,® that he was deni ed the predeprivation saf eguards

of notice and a hearing in violation of his due process rights.
Good is inapposite, however, because it dealt only with the
sei zure of real property.* The district court’s holding that
Gavin was not entitled to predeprivation notice and a hearing
under due process is therefore AFFI RMVED

Gavin additionally argues that the Governnent did not adduce
adequate proof that it conplied with the notice requirenents set
forth in 19 U S.C. § 1607(a).° Indeed, the Governnent’'s
Decl aration of Adm nistrative Forfeiture only conclusionally
al l eged, w thout supporting docunentation, that notice was sent
“to all known parties, by certified mail, who may have [had] a
| egal or possessory interest in the property” and that notice

“was published once a week for three successive weeks in the

1See dynore v. United States, 217 F.3d 370, 373 (5th Gr
2000) .

2Horton v. City of Houston, 179 F.3d 188, 191 (5th Cr. 1999).

3510 U.S. 43 (1993); cf. Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U S. 663, 679 (1974).

4 Horton, 510 U.S. at 53.

5> The Governnent argues that Gavin waived this issue by not arguing
under 8§ 1607 bel ow. However, Gavin did argue |ack of notice for civil
forfeiture, and given our liberal construction of pro se conplaints, we think
that the issue should be addressed.
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[ NEW YORK TIMES] in accordance with 19 U S.C. § 1607,” and it

t heref ore cannot support sunmary judgnent.®

Therefore, the grant of sunmmary judgnment to the Governnment
i's REVERSED and the case is REMANDED for further proceedings to
determ ne whet her Gavin received proper notice of forfeiture
under 19 U S.C. 8§ 1607(a).

AFFI RVED | N PART; REVERSED | N PART; REMANDED.

6See United States v. Robinson, 78 F.3d 172, 175 (5th Cir.
1996) .




